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Confidentiality Agreement
between
XXX
[ADDRESS
ADDRESS]
and
KION GROUP AG 
Abraham-Lincoln-Straße 21
65189 Wiesbaden, Germany
hereinafter acting on behalf of all the companies belonging to the KION GROUP AG
Each party is also referred to as "Partner" and collectively as "Partners". 
Preamble
KION and XXX intend to cooperate as follows:
Within the scope of cooperation, the Parties shall, at their own discretion, mutually provide access to confidential information that is not available in the public domain.
With regard to the foregoing, the Parties agree to the following:
1.
"Confidential Information" as defined in this confidentiality agreement comprises: (i) all data, material, reports, evaluations, samples, drawings, specifications, computer programs, expert knowledge, experience and all other documents of both a technical or business nature, in addition to other information and documents that are not publicly available and that one of the Partners or a third party has disclosed or will disclose to the other Partner, in writing, verbally on a data carrier or in any other way, in connection with the collaboration; and (ii) all analyses, compilations, studies, concepts, methods, innovations, processes, business secrets, patents, patent applications and other documents drawn up by one of the Parties or drawn up in the future, and information that includes, reflects or is based on that of the types set out in (i). 
2.
The Parties undertake to treat confidential information as strictly confidential and to use it solely in connection with joint projects. Neither of the Parties will disclose, publish or otherwise reveal confidential information, irrespective of whether it is identified as confidential or not. Each Party will only make confidential information available to persons who require it for joint projects (and only on a "need to know" basis, and with the proviso that the persons concerned are also bound by appropriate confidentiality obligations). These persons may work on behalf of KION, but may also be employees of affiliated companies. Each Party shall take appropriate measures to ensure that unauthorised persons do not have access to confidential information.
3.
For the purpose of this Declaration of Confidentiality, the following are not classed as confidential information:

(i)
Information that was already known to one Party before it came into the possession of the other Party and that is not subject to any obligation of confidentiality; 
(ii) Information that is made accessible to one Party by a third party in a permissible way and if no obligation of confidentiality is violated by this; and 
(iii) Information that is or has been in the public domain without the Party receiving this information breaching the terms of this Declaration of Confidentiality.
4. 
At the request of any party, but at the latest at the end of the cooperation, all or individual items of confidential information are to be returned or, depending on the nature of their availability with the receiving Party, deleted or destroyed. One Party must confirm this in writing at the request of the other Party. Verbally transmitted confidential information must continue to be treated as confidential. Once this request has been fulfilled by a Party in accordance with Paragraph 4 Section 1, the confidential information in question may no longer be used. The obligation to delete and/or destroy such confidential information shall not apply if statutory professional requirements conflict with this.
5.
If a Party is requested by the courts, authorities or other bodies or institutions with special powers or is legally obliged for other reasons to disclose (i) known confidential information or (ii) other information pertaining to reports, assessments or recommendations created using or drawing from confidential information, they shall immediately inform the other Party of this in order to provide the other Party with sufficient opportunity to either take action to prevent such a disclosure or to release the Party who has been requested to make this disclose from its obligation of confidentiality with regard to this Declaration of Confidentiality. Should the other Party fail to prevent such a disclosure, the party who has been requested to make the disclosure shall be entitled to disclose confidential information to the degree authorised by its legal advisor, even if it has not been released from the duty of confidentiality. Under no circumstances shall the Party requested to make the disclose oppose any actions taken by the other Party to prevent the disclosure of Confidential Information or to ensure that such confidential information is treated confidentially.
6.
The enforcement of industrial property rights by one Party in connection with the confidential information received by the other Party is excluded.
7.
This Confidentiality Agreement is valid for five years after the date of its signing by both Parties. 
8.
This Confidentiality Agreement is subject to German law. The place of jurisdiction for all disputes arising from and relating to this Declaration of Confidentiality is the location of the contracting company.
9.
This Confidentiality Agreement includes all agreements reached by the Parties with regard to confidential information. Rights and obligations other than those explicitly mentioned are not regulated by the Agreement.
10.
Additions or amendments to this Confidentiality Agreement, including Paragraph 9, shall only be effective if they are confirmed in writing by the Parties. 
11.
Should individual provisions of this Confidentiality Agreement become invalid, unlawful or unenforceable, this shall not affect the validity of the remaining provisions. The Parties undertake to replace the invalid, unlawful or unenforceable provision with a provision that most closely resembles the intended commercial purpose of the invalid, unlawful or unenforceable provision; this also applies if loopholes are found to exist.
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